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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 .

3

20 CER D MAIL

Michael E. Toner, Esq.

Bryan Cave LLP APR 12 201
1155 F Street N.W.

Washington. D.C. 20004

RE: MURG6317
Timothy S. Stewart;
SADDLE PAC amd Timothy Stewart, in his
official capacity as Treasurer;
Utah Defenders of Constitutional Integrity

Dear Mr. Toner:

On June 29, 2010, the Federal Election Commission notified your clients, Timothy S.
Stewmrt, SADDLE PAC and Timothy Stewart, in his official capacity as Treasurer, and Utah
Defenders of Constitutional Integrity, of a complaint alleging violations of certain sections of the
Federal Eleation Campaign Act af 1971, as amanded (“the Act”). A copy of the complaint wan
fonwarded to yoxx clignts at that time.

Upon further review of the allegations contained in the complaint and information
provided by your clients, the Commission, on April S, 2011, found that there is reason to believe
Utah Defenders of Constitutional Iritegrity violated 2 U.S.C. §§ 433, 434, and 441d. Also on this
date, the Commission found that there is no reason to believe that SADDLEPAC and Timothy
Stewart, in his official capacity as Tieasurer, violated 2 U.S.C. §§ 433,434, and 1d. In
addition, the Conmmission: deterririned to txke ne antion at this time with regerd to Timothy
Stewart in hig persomal capeicity ar ag a pessible officer of Utah Defenders of Coustitntiomal
Integrity. The Factunl and Legal Amalyses, wimhformﬁabamfortha Conemission’s findings,
are attached for your information.

You may submit any factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such materials to the General
Counsel’s office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.
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Please note that you have a legal obligation to preserve all documents, records and
materials reliting 1o this mattsr until such tinre as yott ave notified thut the Commission hws
closed its file in this matter. See 18 U.S.C. § 1519.

If you are interested in pursuing pre-probable cause corciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upan receipt of the request, the Office of the General
Counsel will make reconmmendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recammend that pre-probahle cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Futher, the Commission will iot entertain roguests for pre-probable cause conciflation after
briefs or probable cawse hwve boen mailed ta the rospondent. '

Requests for axtensioes of tirae will sat be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the Genera] Cannsel ordinarily will not give extensions
beyond 20 days.

This matter will remain confidential in accordance with Z U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A), unless you notify the Commission in writing that you wish the investigation to
be made public.

If you have any geestians, please cantact Cainilla Juckson Jones, thie winsrey aesigned to
this mattsr, 2t (202) 694-1650.

On behalf of the Commission,

Chair

Enclosures
Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Utah Defenders of Constitutional Integrity MUR: 6317
[—AN

L INTRODUCTION

The complaint in this matter alleges that Utah Defenders of Constitutional Integrity
(“UDCI”) violated the Federal Election Campaiyn Act of 1971, as emended (the “Act”), by
failing to register arreport as a politicat sommittee after spendizrg moze than $1,000 en a mailer
that expressly advocated the defeat of Senator Robert “Bob” Bennett in his bid for the
Rnpubl_ic.an U.S. Senate seat nomination at the 2010 Utah GOP Convention. Complaint at
unnumbered 3-4; see 2 U.S.C. §§ 433 and 434. The complaint also alleges that the disclaimer on
the UDCI mailer did not comply with the Act, and that the mailer was misleadingly designed to
appear as though it came from Mike Lee, one of Senator Bennett’s opponents. Jd.; see 2 U.S.C.
§ 441d; 11 C.F.R. §§ 100.26 and 100.27. Finally, the‘ complaint alleges that Respondents
accepted contributions from anonymous donors, in violation of 11 C.F.R. § 1104.! Id at3.

Respondents admit that UDCI, acting through Timothy Stewart, spent approximately
$4,700 to produce and dissemdnate the mailer. Response at 2-3. Respondents gssert that the
mailer was actually x satirical carunentary on the norninating process, and was not express
advooacy. Id at 3-7. Based nn its claim tiat the mailer did not cantain expreas advocacy,
Respondents claim the communication was not required to have a disclaimer, nor did it triggér

independent expenditure reporting obligations. /d. Respondents acknowledge that UDCI has not

! At one point, the complaint alleges timat Respondents accepted contributions from anonymous donors, in violation
of 11 CF.R. § 110.4. The facts described in the complaint, however, seem to indicate that UDCI was aware of the
source of its funds, and that the source of the contributions simply were not disclosed, in violation of 2 U.S.C. § 434.

Attachment 1
Page 1 of 10
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MUR 6317
Factual and Legal Analysis (UDCI)

registered with the Commission or filed disclosure reports, but contend that UDCI is not a
political committee. Id at 7-8. .

As set forth below, the available information indicates that UDCI tnggered political
comnuttee status and is subject to the Act’s registration and reporting reqmrements and that the
disclaimer on the mailer was deficient. Accordingly, the Commission found reason to believe
that Utah Defenders of Constitutional Integrity violated 2 U.S.C. §§ 433, 434, and 441d.

I.  FACTUAL BACKGROUND

Utah Defenders of Constitutional Integrity (“UDCI"), which describes itself as a
grassroots collection of individuals who planned to pool personal resources for the sole purpose
of financing the mailer at issue in this matter, was formed in the spring of 2010. UDCI claims
that it did not intend to create an ongoing formal organization, and did not open a bank account
or take any other action to establish an ongoing entity. Response at 2. UDCI has not regxstered
with the Commxssnon or the Internal Revenue Service as either a political committee or a non-
profit organization.

UDCI asked Timothy Stzwart, the founder and treasurer of SADDLEPAC and a former
legislative alde to Senator Bob Bennett, to design, produce, and distribute a mailer directed at
delegates to the 2010 Utah GOP Convention. Responuwe at 2. Respoandeats deny that
SADDLEPAC was invalved with the mailer. Id. Nelthar the media aacoomts relied en by the
Caomplainant nor the Response to the complaint identify i]DC-!’s principals ar offiears. As
discussed below, Mr. Stewart, who describes himself as a political consultant, is the only
individual identified as acting on behalf of UDCI. Mr. Stewart made public statements on the

organization’s behalf, and was responsible for approving the content and making payments for

Atiachment 1
Page 2 of 10
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Factual and Legal Analysis (UDCI)

the mailer. Response at 2-3; see also Robert Gehrke and Thomas Burr, Ex-Bennett Staffer
Linked to Temple Mailer, The Salt Lake City Tribune, June 15, 2010.
| UDCI claims that its intent was to use a satirical mail piece to.criticize “an ongoing

whisper cam;ugn propagated by various U.S. Senate candidates in Utah and their suppc;ru‘ns
regarding which candidate was the staunchest defender of the U.S. Constitution and which
candidate possessed the greatest ‘Utah values.”™ Response at 2. Respondents assert that they -
wanrted to express thoir frudiration that this “whisper campaign”™ wag having an impatt on fis
Marchk 22, 2010 Repubiinzn causus meetings (at which delegates to the upcaming GOP state
convention had been selected). Jd

After being contacted by UDCI, Stewart arranged for Capital Campaigns, Inc. to create,
produce, and disseminate the Utah Values mailer. Response at 2-3. Stewart used his personal
funds to pay Capital Campaigns a deposit of $3,500 for the mailer with the understanding that he
would be reimbursed by UDCI for the cost of the mailer, which totaled approximately $4,700.
Id. As of the date of the Response, Stewart had only been reimbursed for $320 of the mailer
expenses.” On or about May 4, 2010, a few days before the May 7-9, 2010 Republican
nominating convemion, UDCI sent the “Utah Valucs™ mailer via the U.S. Postal Service to
approximutely 2,000 of the 3,500 convention delegates. Sev Response at 3.

Tha front of tisa Utah Values niailer poses tlie question, “Whieh candirate really has Utelr
values?” Response, Attachment 1. Over the question, on the left half of the mailer, is a picture

of the Mormon Temple in Salt Lake City with an insert of Mike Lee’s picture; opposite these

2 Senator Bob Bennett, Mike Lee, and Tim Bridgewater were all candidates for the 2010 Utah GOP Senate
nomination. Accerding to media reports, pre-convention polling indicated thest Mike Lee nad a fead over the other
candidates, including Senator Bennett. During the first round of voting at the convention, Utah businessman Tim
Bridgewater received the most votes, followed by Miite Lee; Senator Bennett came in third. Lee eusntually wen the
GOP nomination over Bridgewater in the second round of voting, and won the general election.

3 It is unalear if Stewart snd/or UDCI svar paid the vender the differenas betwnsn sive initial depasit of $3,500 and
the totai cf approximately $4,700.
Atsachment 1
Page 3 of 10
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Factual and Legal Analysis (UDCI)

pictures, on the right half of the mailer, is a picture of the United States Capitol with an insert of
Senator Bennett’s picture. Jd The back of the mailer reads, “Utahans Value the Constitution
Above All Else. But we know it hangs by a thread. Does Senator Bennett care? Or does he care
about staying in powér" . . You know the answer and you have the power to change things.” Ia‘. .
Below this section is a highlighted box with the statement, “State Delegates, on May 8th, Release
Bermett with a vote of thanks and extend the call to someonenew.” J/d (emphasis added). The
mailer includes the disclaimer, “Paid for by Utah Defenders of Censtitutional lntegzjty. Not
authorired by any candidate or candidate’s cemmittee.” Id The diaclaimer daxa net include any
address, telephone number, ar World Wide Web address.

The mailer, and its use of the picture of the Mormon Temple and the wording purportedly

associated with the Mormon Church, received substantial media coverage. This media coverage,

however, did not indicate that any of the recipient GOP convention delegates who viewed the
mailer recognized it as satirical. Instead, media reports cited by the complaint indicate that a
post-convention poll found a third of the people who had seen the mailer found it offensive
because of the use of religious imagery and, notwithstanding the disclaimer that it was ot
authorized by any candidate, many believed it origimated from Mike Lee's campaign. Robert
Gehrke and Thomas Bm"r, Ex-Bemnett Staffer Linked to Temple Matler, The Salt Lake City
Tribane, Jane 15, 2010.

In statements made after Tim Bridgewater finished ahead of pre-convention favorite
Mike Lee at the GOP Convention, Timothy Stewart is first quoted in media reports as describing
the mailer and its impact on the election as; “the most brilliant and possibly the biggest single
game changing political play in Utah politics in the last 20 years.” Robert Gehrke and Thomas

Burr, Ex-Bennett Staffer Linked to Temple Mailer, The Salt Lake City Tribune, June 15, 2010.

Attachment 1
Page 4 of 10
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He states, “I sincerely wish that I could take credit for [it]...But I can’t. I am not that diabolical
nor creative... Instead, I'am just a two-bit, wannabe political consultant, contacted by some Utah
folks wanting to exercise their First Amendment rights. They came up with a great idea and we
found a vendor and that’s abouit the extent of it.” Jd. In these initial statements, Mr. Stewart e
made no mention of any purported satiric intent. |

After Mike Lee complained about the mailer and made a public statement of his intention
to file a complaint with the Commission, Stewart apologized for what he clmracterizss as his
“glib” inisial statemunt, and, for apparsatly tha first time, desaribed the mailer as “safirical.”
Robert Gehrke, Lobbyist Says No Campaigns Behind Tempin Mailsr, The Salt Lake City
Tribune, June 17, 2010. Stewart also asserts he was “motivated to act after seeing Bennett, fhis]
former boss, being shredded by outside interest groups.” Jd. Although Stewart and
SADDLEPAC contributed $1,500 to Tim Bridgewater’s campaign, the Bridgewater campaign
disavowed that support and promised to return the contributions once it became aware that
Stewart was involved in creating the mailer. Jd.

HI. ANALYSIS

A. Political Committee Status

The complaint alleges that UDCI failed to register with the Commission as a political
committee, and failed to report its eontributions and expenditures. Complaint at 3.
Under the Act, groups that trigger political commnttee status are requn'edto register with the
Commission and publicly report all of their receipts and disbursements. 2 U.S.C. §§ 433 and
434. The Act defines a “political committee” as any committee, association, or other grc;up of
persons that receives “contributions” or makes “expenditures” for the purpose of influencing a
Federal election which aggregate in excess of $1,000 during a calendar year. 2 U.S.C.

Attachment 1
Page 5 of 10
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§ 431(4)(A).The term “contribution” is defined to include *“any gift, subscription, loan, advance,
or deposit of money or anything of value made by any person for the purpose of inﬂneﬁcing any
election for Federal office.” 2 U.S.C. § 431(8)(A)(i). The term “expenditure” is defined to
include “any purchase, payment, distribution, loan, advance, deposit, or gift of money or
anything of value, made by any person for the purpose of influencing any election for Federal
Office.” 2 U.S.C. § 431(9)(A)(). An organization will not be considered a “political
commitfee” unless its “major purpose is Fedeml ommpaign activity (i.e., the nomination or
election of a Federal camdidate).” Politicat Commnittee Status: Supplemersal Explanation awd
Justification, 72 Fed. Reg. 5595, 5597 (Feb. 7, 2007). See Bucldey v. Valeo, 424 U.S. 1,79
(1976); FEC v. Massac(msetts Citizens far Life, Inc. (MCFL), 479 U.S. 238, 262 (1986).

As discussed below, the available information indicates that UDCI made more than
$1,000 in expenditures for a commﬁnication expressly advocating the election or defeat of a
clearly identified Federal candidate, and UDCI’s major purpose was the nomination or federal
election of a Federal candidate. Accordingly, the Commission found reason to believe that Utah
Defenders of Constitutional Activity violated 2 U.S.C. §§ 433 and 434 by failing to register as a
political committee and teport its receipts and disbursements.

i.  UDCI made more than $1,000 in expenditures

UDCI made mare than $1,000 in expenditnres when it sponi $4,700 on a mail piece that
expressly advocated the defeat of a Federal candidate. The Act’s definition of expenditure, when
applied to communications made independently of a candidate or a candidate’s committee,
reaches only funds used for communications “expressly advocating the election or defeat of a
clearly identified candidate.” 2 U.S.C. § 431(17).

Attachment I
Page 6 of 10
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The Commission has defined express advocacy in the regulations set forth at 11 CF.R.
§ 100.22. Under Section 100.22(a),

Expressly advocating means any communication that — (a) uses phrases such as

“vote far the Pmsident,” “re-alect yeur Congressman,” “support the Democratic .

nominee,” “cast yaur ballot for the -Republican challenger for U.S. Senate in

Georgia,” “Smith for Congress,” “Bill McKay in "94,” ‘“vote Pro-Life” or “vote

Pro-Choice” accompanied by a listing of clearly identified candidates described as

Pro-Life or Pro-Choice, “vote against Old Hickory,” “defeat” accompanied by a

picture of one of more candidate(s), “reject the incumbent,” or communications of

campaign slogan(s), or individual womi(s), which in context can have no other -
rezzonable meaning than to urge the election or defeat of one or more cleasty
identified candidate(s), such as postars, bumgpnr stickers, adveatisemetis, otc.
whish say “Nixon’s tha One,” “Carter *76,” “Reagan/Bush” ar “Mondale!”

11 CF.R. § 100.22(a).

The Utah Values mailer constituies express advocacy under 11 C.F.R. § 100.22(a)
because it expressly advocates Bennett’s defeat. The mail piece states in pertinent part: “State
Delegates, on May 8™ Release Bennett with a vote of thanks and extend the call to someone
new.” Response, Attachment 1 (emphasis added). This statement, addressed specifically to state
deleght&s who would be voting in the May 8 convention, urges them to remove Bennett from
office. The message is suggestive of only one plausible meaning (advocating against the election
of Senxtor Benmett), and there is an accompanying clear plea for a specific action to that end (to
vate for someone oiher than Sexxtor Benteat at tht state nominating convention). Thus the mail
piece contains express advocacy under Section 100.22(a).*

Respondents state that the Utah Values mailer cost $4,700. Response at 3. Although
Timothy Stewart states that he paid the vendor deposit of $3,500 out of his personal funds, he

also asserts that he was acting on UDCI’s behalf and with the understanding that UDCI would

4 Because the Utah Values mailer qualifies as express advocacy under Section 100.22(a), it is not necessary to
conshier the definition of express advacacy set forth in Srctitm 100.22(b).

Attachment 1
Page 7 of 10
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repay him.* Id. at 2. Thus, UDCI made more than $1,000 in expenditures in connection with the
Utah Values mailer.

ii. UDCI’s major purpose was the nomination or election of a candidate

UDCT’s only activity was the creation and diss:?nination of the Utah Values mailer.
Therefore, its major purpose was “Federal campaign activity (i.e., the nomination or election of a
Federal candidate).” Political Committee Status: Supplemental Explanation and Justification, 72
Fed. Reg. at 5597.

| UDCI was a grassroots collection of individuals who pooled together limited personal
resources to produce and disseminate a mail piece. Response at 2. Respondents assert that the
individuals involved had no intention of creating an ongoing, formal organization or mrﬁng
together any longer than necessary to produce and disseminate the mail piece. Jd The mail
piece was sent to approximately 2,000 of the 3,500 Utah GOP Convention delegates a few days
before the nominating Convention. Jd. at 2-3. The mail piece was not sent to anyone else, and
there is no evidence that UDCI engaged in any other activities, or raised or spent any other
funds.

Thus, the available Information indicates that UDCI was formed by a group of
individuals for the sole purpose of producing and disseminating a communication which
expressly advocatest the clection or defeat of eandidates for the Utah Republican Senate
noratsation: Accordingly, as the mail piece is its only actirity, there is sufficient infarmation to

conclude that UDCI’s major purpose was the namination ar election of a Federal candidate.

5 This claim is supported by the fact that, as of the date of the response, Stewart had already received $820 in

repayment from UDCI. Response at 2. :
Attachment 1
Page 8 of 10
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B. 24-Hour Independent Expenditure Reporting

Under the Act, a person (including a political committee) that makes independent
expendnmres aggregating $1,000 or more after the 20th day, but more than 24 hours, before the
date of an election, must file a report describing the expendmm within 24 hours. 2 U.S.C.
§ 434(g)(1). UDCI was required to disclose its spending on the Utah Values mailer to the
Commission as an independent expemditure, notwithstanding its pofitical committee status,
because the group spent mare thaa $1,000 on the mailer. Respondents admit that the mailer was
sent on May 4, 2010, three days befora the Utah GOP Convention held on May 7-9, 2010, at
which the GOP Senate candidate was to be selected by convention delegates. See 2 U.S.C.
§ 431(1)(B) (defining “election™ to include “convention or caucus of a politioal party which has
authority to nominate a candidate™). Because UDCI spent over $1,000 in connection with the
Utah Values mailer that was mailed three days before the nominating convention, the
Commission found reason to believe that Utah Defenders of Constitutional Integrity violated
2 U.S.C. § 434(g) by failing to report the costs associated with the mailer as an independent
expenditure.

C. Disclaimers

The Act requires that all general public advertising, public communications, or mass
mailings' containing axpress advocacy made by a political committee include disclaimers.
2US.C. §441d; 11 CF.R §§ 110.11(a)(2), 100.26, and 100.27. Mareover, communications
that are not authorized by a candidate are required to clearly state the name and permanent street
address, telephone number, or World Wide Web address of the person who paid for the
communications, and to state that the communications were not authorized by any candidate or
the candidate’s committee. 2 U.S.C. § 441d(a)(3).

Attachment 1
Page 9of 10
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Complainant claims that the Utah Values mailer does not comply with the Act’s
disclaimer requirements. Complaint at 1-2. The Utah Values mailer includes a disclaimer that
contains the statements, “Paid for by Utah Defenders of Constitutional Integnty Not authorized
by any candidate or candidate’s committee.” Response, Attachment l Whnle the disclaimer
includes the Committee’s name and statement that that mailer was not authorized by any
candidate, the disclaimer is incomplete because it does not include UDCI’s permanent street
addruss, telephone sumber, ur World Wide Web addmss. Respondents claim that UDCI
intwided o mclude a telephone number in the tlisclaizner, bot that it was emitted due to a
miscomaunication. Response at 3. Thus, Respondents acknowledge timt, due to the omitted
telephone number, the disclaimer was deficient. Accordingly, the Commission found reason to
believe Utah Defenders of Constitutional Integrity violated 2 U.S.C. § 441d by failing to include
the required information in its disclaimer on a public communication.

Complainant also claims that because the Utah Values mailer used Mike Lee’s image and
contained an inadequate disclaimer, UDCI violated the Act by deliberately giving the impression
that the mailer came from Mike Lee. Complaint at 1-2. In support, Complainant points to post-
Convention polling and meedia reports that indicate that a third of the people who reoeived the
mailer thouglst it was frum Mike Les. Id. Although the disclaimer was defective, it does clearly
state that UDCI paic for the mailer and that it was ant authadaed by any canidate or candidate’s
cammitter. Response, Attachment 1. Thus, there is ao information that the mistaioen belief by

some recipients that the mailer came from Mike Lee constitutes a violation of the Act.

Attachment ]
Page 10 of 10
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FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: SADDLEPAC and Timothy Stewart, MUR: 6317
- in his official capacity as Treasurer ~

I.  INTRODUCTION

~ The complaint in this matter alleges that Utah Defenders of Constitutional Integrity
(“UDCI"), as weil as SADDLEPAC and Timothy Stewart, in hix official aapacity us treasurer,
violatcd various provisions of tbe Fedeml Eleeiion Canpaign Act of 1971, as ainendad (the
“Act”), in connection with a mailer that expressly advocated the defeat of Senator Robert
Bennett in his bid for the Republican U.S. Senate seat nomination at the 2010 Utah GOP
Convention. Complaint at unnumbered 3-4; see 2 U.S.C. §§ 433, 434, and 441d; 11 C.FR.

§§ 100.26, 100.27, and 110.4. /d. at 3.
II. DISCUSSION

| Respondents admit that UDCI, acting through Timothy Stewart, as a political consultant,
spent approximately $4,700 to produce and disseminate the mailer. Response at 2-3.
Respondents deny that SADDLEPAC, a non-conxtected political action committee founded by
Mr. Stewart in 2005, was involved in the creution or distribution of the mailer. Jd. at 3.

_ Tkere is no infonnatior to contradict Respandents’ assertion that SADDLEPAC was not
involved with the praduction or distribution of the UDCI mailer. Accardingly, the Commission
found no reason to believe that SADDLEPAC and Timothy Stewart, in his official capacity as
Treasurer, violated 2 U.S.C. §§ 433, 434, and 441d. This finding as to Mr. Stewart is limited
solely to his actions in his capacity as treasurer of SADDLEPAC, and does not represent a

disposition of this matter as to him in any other capacity.

Attachment 2
Page 1 of 1




